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Maximize quality of life

Protect the child

Maximize independence

SPECIAL NEEDS
PLANNING

GOALS

four Maximize public benefits

Name “surrogate parents”

Avoid court system
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PUBLIC
BENEFITS




WHICH PUBLIC BENEFITS DOES CHILD RECEIVE?
Income

Stream Supplemental Medi-Cal Insurance

Security Income (SSI) $1 (Medicaid)

$1,971/mo - t S
Resource Limit: $2000 (per person) Resource Limit: None (as of 2024)
Income Limit: approx. $1,732/mo

Max. Monthly Payment: $1,183

Earned income decreases SSI 50¢/every $1 of

income; unearned income decreases SSI $1/every Includes earned and unearned income
$1 of income

Social Security Medicare

Disability (SSDI)/CDB
$1,550/mo

Resource Limit: None
Income limit: None

Resource Limit: $2000 (per person)

Note: higher income = higher monthly

Only earned income interferes adjustment amount




Public Benefits Timeline

Child turns 18 and becomes "poor" Parent Retires Parent Dies Child dies
| Y | |4 I !
0 10 20 30 40 50 60
| Institutional deeming Child receives SSI =» qualifies
(\:Vaiver Program) | for Medi-Cal .

Child receives CDB: 1/2

of parent's SS Child receives CDB: 3/4 of parent's S5

2 years

| i
Child eligible to Medicare 2 years and 5
months after child starts receiving CDB

Regional
Center




2024
SUPPLEMENTAL
SECURITY INCOME

¢ Food will not be counted as an ISM deduction
* Rental subsidy reduced - now $334/month, not
Fair Market Value

(SSI) UPDATES

UPDATED
DEFINITION OF Expanded Definition:
Effective: 9/30/2024 “PUBLIC One SSl applicant or recipient, and at least one other
ASSISTANCE household member who receive one or more means-
HOUSEHOLD"” tested public income-maintenance (PIM) payments

Old Rule: If an overpayment occurred, the SSA would
withhold 100% of the SSI recipient’s check until the
overpaid amount was fully recovered.

New Rule: The SSA will now only take 10% of the SSI
recipient’s check, and not charge interest on the
amount owed.




2025 MEDI-CAL
SHARE OF
COST REFORM

Medi-Cal's maintenance
need income level will
Increase to 138% of the

Federal Poverty Level (FPL).

Effective 1/1/2025

Current Status: Reform was
not included in the 2024~
2025 proposed state budget;
final implementation still
uncertain

MAINTENANCE
NEED INCOME
LEVEL (“MNIL")

SOC
CALCULATION

The MNIL is the budget allocated for an individual to
pay for basic needs and is not based on their actual
expenses.

The MNIL has remained at $600 for an individual
since 1989!

The new MNIL increased to $1,732 (for 2024 — to be
adjusted in January 2025).

Based on income above the MNIL minus applicable
deductions
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SPECIAL
NEEDS
TRUSTS




Irrevocable trust

WHAT IS A
SPECIAL

Holds assets for disabled person’s benefit

DOES NOT interfere with public

NEEDS TRUST? benefits

Like a safety net!




Just about everything!

“ ‘Special needs’ then encompasses the very
broad range of everything else a human being
needs in order to live, thrive, and realize his or
her potential in life.”

- McGee vs. State of
Department of Health Care
Services (2023)
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Third Party SNT First Party SNT

WHICH TYPE OF SNT TO ESTABLISH?




3 TYPES OF SPECIAL NEEDS TRUSTS

Third Party SNT Anyone except Anyone except Grantor’s wishes
beneficiary’s funds beneficiary

First Party (d)(4)(A)  Disabled beneficiary’s  Beneficiary, parent, Medi-Cal payback;
SNT funds before age 65 grandparent, Guardian, then remainder
Court beneficiaries

(d)(4)(C) Pooled SNT Disabled beneficiary’s  Beneficiary, parent, Non-profit Trustee; or,
funds grandparent, Guardian, Medi-Cal payback,
Court then remainder
beneficiaries



CHOICE OF TRUSTEE

Family member

Friend

Private Professional Fiduciary
Bank

Nonprofit

Pooled Trust

Combination




OVERSIGHT FOR SNTS?

Typically no court involvement
Trust Protector
Co-Trustees

Advisory Committee




MEMO OF INTENT

The memorandum of intent is a separate document from
the special needs trust.

* Offers guidance for successor trustees.
* Lists personal, medical, and financial preferences
* Hobbies, routines, support team, housing preferences,

favorite activities, etc.

* Reduces stress for family members during transition




STANDALONE vS. TESTAMENTARY

Standalone Special
Needs Trust

Can accept gifts during settlors’
lifetimes

Easier for SSA and DHCS to
review

Revocable Trust

Article 6 Testamentary
Special Needs Trust

Easier to draft
Useful if SN'T may not be funded
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Cash Accounts Investment Accounts Real Estate
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Inheritances and other gifts Settlements Retirement Accounts Life Insurance

FUNDING SPECIAL NEEDS TRUSTS




DYNASTY TRUST




ABLE
ACCOUNTS




ABLE (Achieving a Better Life Experience)

Accounts are tax-advantaged savings accounts for
individuals with disabilities and their families.

* Save for disability-related expenses (no Medi-

Cal payback requirement when using CalABLE
account)

* Earned income grows tax-free and qualified
withdrawals are tax-free

* Does not interfere with public benefits (with
limitations)




To be used only for “qualified disability expenses”

Eligible individuals can open the account for
themselves, or an authorized individual (parent, legal
guardian/conservator or power of attorney) can open
an account on their behalf.

Beneficiary or Authorized Legal Representative (ALR)
can manage the account

Anyone can make contributions directly to an ABLE
account

Only one ABLE account can be established per
disabled individual



 SSI suspended if total amount in account exceeds
$100,000, but can continue to receive Medi-Cal

 California residents using CalABLE accounts won'’t
have a Medi-Cal reimbursement claim upon their
death; ABLE accounts established in other states
(starting 1/23) WILL be subject to reimbursement
claim




WHO IS ELIGIBLE?

People with disabilities which were present before age 26...and

Note: An individual does not have to prove eligibility but should have a record of a doctor’s signed
diagnosis, a benefits verification letter from the Social Security Administration or other relevant
documentation for account verification, as needed.



XBLEnow PHYSICIAN DIAGNOSIS FORM

Patient Name

Home Address

City, State and Zip Code Date of Birth

Patient is applying fo open a tax-advantaged ABLEnow Account. To establish eligibility to open and maintain
an ABLEnow Account, an individual must either be receiving Social Security Income (351} or Social Security
Disability Income (S501) OR self-certify that they have a qualifying disability AND have a written diagnosis
from a qualified physician. ABLEnow provides this form for applicants to provide to their physician to obfain
the required written diagnosis.

Provider: Please complete this form and provide it fo your patient for their records.”

1. The attached medical diagnosis of the patient’s impairment or impairments is based on my observation,
testing and treafmeant of the pafient.

2. The onset of this condition occurred before patient’s twenty-sixth (26) birthday.

3. 1 am a medical doctor (MD) or doctor of osteopathy (DO), licensed to practice in the state in which |
performed this diognosis.

Provider Hame (please print)

Provider Title

Provider Signafure

Date

*Completion of this form only establishes your potient's medicol diognosis and does not constitute your endorsement that the
individual is eligible for an ABLE Account.




WHAT |S A Education

Q UALIFIED Health and wellness

D I SA B I L I TY Housing (should be spent in same month as withdrawn from ABLE account)

EXPEN S E 7 Transportation

Legal Fees

Financial Management

Employment training and support

Assistive Technology

Personal support services

Oversight and monitoring

Funeral and burial expenses




ABLE PROGRAM
OUT-OF-STATE
PARTICIPATION

[7] States That Allow
Out-of-State
Participation

| | states That Do
Not Allow

Out-of-State
Participation
[7] states with
Inactive ABLE
Program

Created with mapchart.net



CONTRIBUTION LIMITS

* $19,000 annual contribution cap (for 2025)

e $100,000 total cap for SSI recipients (contributions + earnings)
* $529,000 total contribution cap for ABLE account (in California)

Note: every state has its own total contribution cap




ABLE TO WORK

* Beneficiaries earning income from
employment can contribute more than
$19,000 annual cap, up to the Federal
Poverty Level, currently $15,060 for a single
person, if not participating in employer’s
retirement plan.

* Potential maximum contribution of
$34,060 per year.




GIFTING

* Set up a “Gifting” page and share the link with friends and
family.

* Gift contributions do not count as the beneficiary’s
income

* Gift contributions count toward the beneficiary’s annual
contribution limit of $19,000.
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$10,000 from $9,000 from
grandma cousin

ABLE Account

 Both gifts qualify for gift tax
annual exclusion (up to $19,000)

* No tax returns or accounting
required

510,000 from $9,000 from

grandma cousin

RA2

3rd Party SNT

No Annual exclusion
available

Grandma & Cousin must both
file gift tax returns (form 709)
the following year in April
Trustee must obtain Tax ID #
Start filing yearly fiduciary
tax returns
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ABLE VS. 3RP PARTY SNT VS. I°T PARTY SNT

Who can use!?

Who can fund?

How many can a
person have?!

Who can control?

Medi-Cal Payback

Who can inherit on
the death of person
with disability

Only persons disabled
before age 26 (increases to
age 46 in 2026)

Anyone, including person
with disability

One

Person with a disability,
guardian, Conservator, or
agent

No (if using CalABLE
account)

Estate of disabled person

Any person with a disability

Anyone, except person with
disability (must use |5t Party
SNT)

Unlimited

Anyone except the person
with a disability and their
spouse

No

Whomever is named in the
document

A person with disability under
age 65

The person with a disability,
conservator, guardian, agent,
court

Unlimited

Anyone except the person
with a disability and their
spouse

Yes

Whomever is nhamed in the
document

by
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ABLE vs. 3RP PARTY SNT vs. I°5T PARTY SNT

How much can be $19,000 (or annual gift exemption)  Unlimited Unlimited
funded in a year?

Is funding gift tax- Yes No No
free?

Is there a cap on how Yes, currently $100,000 limitation for No No
much can be in an SSI recipients and up to state 529

account!? plan limits for Medicaid only

recipients ($529,000 in CA)

How is income taxed? No income tax Tax as non-grantor trust as Tax as a grantor
highest marginal tax rate trust at
beneficiary’s rate

What type of Qualified disability expenses No limitation except for certain  Primary Benefit
distributions can be disbursements may reduce for of beneficiary
made? eliminate SSI or Medicaid eligibility

ing for cormplex farmily situ
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3rd Party SNT

Pays for

Rent/ Utilities

VON
| P

ISM DEDUCTION
(ABOUT S300/MONTH DEDUCTED
FROM SSI BENEFITS)

From government

SSl account

Up to Approx
S1500/month

Pays for

ARent/ Utilitie

ABLE Account

NO ISM DEDUCTION

/N
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SETTING UP A CalABLE ACCOUNT

savings account at
favorite bank

Set up checking or Set up an account on - Beneficiary’s SSN; Reloadable, prepaid
CalABLE website: - Authorized legal :l/c':fv :'\e/;'l‘; E?erd is
https://www.calable.ca. representatives
gov/ SSN; and

- Bank account
information

%'g‘ Cookman Law
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https://www.calable.ca.gov/
https://www.calable.ca.gov/

SUGGESTED NEXT STEPS...

Look over your own estate planning documents and see
if they are up to date.

Reach out to our office if you have questions on how
your documents work or if you need updates.

Share the information you learned with others who can
benefit.

M
L
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ABOUT
COOKMAN LAW

* Palo Alto law firm serving all of
California

* 3 attorneys, |0 support staff

* We charge a flat fee for estate
planning, special needs planning
and trust administration

* We do not assist with
applications for public benefits




CONNECT WITH US!

THANK YOU
FOR YOUR
ATTENTION!

Scan the QR code to receive a
copy of the slides for this
presentation and be added to our
monthly mailing list.

>R finj@

Ellen Cookman - @PaloAltoEstate Ellen Cookman, Cookman_Law
Special Needs Trust Planner JD, LL.M
Attorney

650-690-257|

info@cookmanlaw.com

www.cookmanlaw.com

We will make a
$300 donation to PARCA for
each new flat fee client!



mailto:info@cookmanlaw.com
http://www.cookmanlaw.com/
https://www.facebook.com/PaloAltoEstatePlanner
https://www.linkedin.com/in/ellen-cookman-jd-ll-m-88728b12/
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